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 内容摘要 
非法证据排除规则起源于美国，经过百年的论辩与修正，逐渐趋于完善，
后来为各国借鉴、吸收、融合，形成各具特色的排除规则。无论是英美还是
大陆法系，其均广泛存在，最终为众多国家所接受的一项法律制度。对我国
而言，近年来媒体曝光的杜培武、赵作海等多起案件折射出我国非法取证的
情形并不少见，引发公众对刑事程序的高度关注，也是“两个证据规定”出
台和刑事诉讼法修订的直接促因。本文旨在通过近年来的一些典型案例，如
章国锡受贿案、谢亚龙受贿案、陈灼昊故意杀人案、王朝抢劫案、王玉雷故
意杀人案等非法证据的争议案件，以及笔者在办案实践中遇到典型案件、本
地区办理的涉嫌非法取证的两宗盗窃案等案例进行多维度的综合分析，并结
合高检院、广东省检在非法证据排除方面的数据，深层次剖析该规则在司法
实践中遇到的证明难题，并阐述与分析该规则在检察环节的适用的重要性与
可行性以及完善的措施。 
本文除引言和结尾外，正文分为三章，共约三万字。主要阐述：在我国
现行刑事司法制度下，由于侦查活动的高度封闭性、流水作业式的刑事诉讼
结构、公检法命运共同体的关系、证据相互印证的裁判惯性等制度性的原因，
导致控辩双方举证能力不对等、控方证明存在证明难、司法人员自由裁量权
的滥用、证明方式流于形式等等证明困境，使得排除规则在司法实践中难以
得到应有应用，往往无法有效地排除掉非法证据，并且成为许多案件中的关
键性证据。本文旨在阐述我国证明问题的司法现状及产生的原因，探究导致
该制度无法在实际中发挥其应有作用的重要因素，并从整个制度的落实情况
与效果出发，分析该制度在检察环节贯彻的重要意义，针对以上证明困境提
出在检察环节相应的完善措施。 
第一章论述非法证据排除规则的确立与发展。第一部分通过追溯相关排
除规则在域外产生的理论基础与发展过程，探析非法证据排除规则确立背后
的诉讼理念与制度价值。之后在下一部分则阐述该规则在我国发展历程，回
顾该规则出台的背景与司法意义。并总结得出，虽然历经多年虽然非法证据
排除规则在技术性规范的层面已经达到一定高度，但是我国司法实践中排除
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 规则却并没有彰显出其实效。以上两部分交待了证明困境所产生的立法背景
与司法制度背景。 
第二章论述该规则在司法证明中的困境。文章以大量的篇幅对该规则在
我国的在司法实践中存在的证明困境进行一一剖析。主要论述 1、非法证据
与瑕疵证据的认定难、排除难。2、控辩双方举证能力不对等、相关线索材
料的模糊性等综合因素作用下导致证明责任分配在实践中未能严格执行。3、
控方证明标准过高导致证明难问题。4、缺乏较为明确的证明标准，致使为
法官在案件审理过程中滥用自由裁量权提供了空间。5、证据相互印证主义
及忽视证据能力的裁判惯性所带来的弊端。6、证明方式在实践中流于形式
等。从以上几个方面，结合相关司法案例，试图论证具体案件审理过程中排
除规则的启动难、证明难、排除难；控辩双方都难以证明存在非法取证行为
等问题进行探析。 
第三章论述非法证据在检察环节的排除。目前，最新修订的刑诉法将该
规则的审查创设性地扩展到检察环节，检察机关作为刑事诉讼活动的全程参
与者，对于非法证据而言，无论是在其预防，审查，还是排除的及时性等方
面均具有独特的意义，相比于侦查阶段和审判阶段的排除更具有实践意义。
针对上一章提出的证明困境，笔者以检察环节为视角，从建立检察官的客观
义务、强化全程录音录像、构建多元化证据体系、完善引导侦查取证机制等
方面提出完善建议，以此进一步发挥该规则在司法实践中制度价值。 
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 ABSTRACT 
The exclusionary rule of illegal evidence produced by the United States, 
after one hundred years of debate and correction, gradually perfect, then to 
countries to draw lessons from and absorb, the fusion, form the distinctive illegal 
evidence exclusion rule, generally exists in two legal systems, and finally 
accepted by many countries .For our country in recent years, the media exposure 
Du peiwu, Zhao zuohai wrongs reflects the torture and other illegal evidence of 
the existence of cause public attention to the criminal procedure, is also 
introduced "two rules of evidence" and the revised criminal procedure law to 
promote direct cause .The purpose of this paper is to through some typical cases 
in recent years, such as Zhang guoxi bribery case, Xie yalong bribery, dynasty 
Chen zhuohao intentional homicide robbery, Wang yulei illegal evidence, such as 
murder, disputes, and the author met a typical case in the working practice, the 
region's alleged illegal evidence of two theft cases such as multi-dimensional 
comprehensive analysis, and combining with the procuratorate, Guangdong 
inspection data in respect of the illegal evidence exclusion, deep analyze the 
illegal evidence exclusion rule encountered in practice to prove, and explains and 
analysis the rules in the application of the procuratorial tache and the feasibility 
and the importance of perfect measures. 
In this paper, besides the introduction and the ending, the text is divided into 
three chapters, a total of about thirty thousand words. Mainly including: under 
the current criminal justice system in our country, because the height of the 
sealing ability of investigation activities, criminal litigation pipelining structure, 
the relationship between fate community commercial &examination &legal 
departments, evidence of institutional reasons such as the match referee inertia, 
lead to unequal proof ability, the prosecution to prove the prosecuting and 
defending parties, it is hard to prove, the judiciary have the abuse of discretion, 
prove way become a mere formality, and so on proving that dilemma, the illegal 
evidence exclusion rule is struggling in the judicial practice, is often difficult to 
effectively eliminate illegal evidence, and many key evidence in the case. Out of 
this article is to expound in our country judicial present situation and reasons, to 
explore the effect of illegal evidence system give play to the important factors of 
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 actual effect in practice, and starting from the implementation and effect of the 
whole system, analysis of the system in the procuratorial link to carry out the 
important meaning, in view of the above prove that dilemma in procuratorial 
tache of the corresponding perfect measures are put forward. 
The first chapter discusses the establishment of the illegal evidence 
elimination rule and development. The first part through the traces the illegal 
evidence exclusion rule in theoretical basis and development process of outside, 
the article established the lawsuit idea behind the illegal evidence elimination 
rule and value system. The second part expounds the illegal evidence exclusion 
rule in the development course in our country, reviews the background and the 
meaning of judicial rules, although after years of illegal evidence exclusion rule 
in the level of the technical specification has reached a certain height, but the 
illegal evidence exclusion rule does not reflect the actual effect in the judicial 
practice. The above two parts to prove plight of legislation and the judicial 
system background. 
The second chapter discusses the judicial proof of the illegal evidence 
elimination rule. Based on a lot of space for illegal evidence exclusion rule in our 
country to prove that exist in the judicial practice in trouble one by one, mainly is 
the evidence of 1, illegal evidence and defects, eliminate the prosecuting and 
defending parties in 2, unequal, clues materials proof ability of fuzzy 
comprehensive factors led to the burden of proof allocation failed to strictly 
implement 3 and the prosecution to prove in practice standards too high lead to 
prove difficult question 4, the defense to prove the lack of standards for the judge 
to the abuse of discretion has space for 5, evidence to support each other and 
ignore the evidence ability of the inertia brought about by the way the 
disadvantages of 6, prove in practice become a mere formality, etc. from the 
above several aspects, combined with the related judicial cases, attempts to 
illegal evidence exclusion rule in practice start difficult; difficult to prove 
eliminate difficult; difficult to demonstrate the prosecuting and defending parties 
in some problems such as illegal evidence collection behavior to carry on the 
analysis. 
The third chapter discusses in procuratorial tache to exclude illegal evidence. 
Newly revised criminal procedural law will review creation of illegal evidence 
exclusion to extend to the procuratorial tache, procuratorial organs as participants 
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 in the whole process of the criminal lawsuit activity, in a timely manner to 
prevent the illegal evidence, review, exclude has unique significance, compared 
with the investigation and trial phase out has more practical meaning. Put 
forward in the last chapter of proof, the author in the perspective of procuratorial 
tache, from establishing the objective obligation of prosecutors, strengthening the 
entire sound recording or video recording, build a diversified evidence system, 
perfecting the guiding investigation evidence collection mechanism improving 
Suggestions, etc, in order to further play to the illegal evidence exclusion rule 
system in the judicial practice value. 
 
Key words: Illegal evidence; Prove difficult; Prosecutor 
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 案例表 
序号 案例名称 案由 案件来源 说明的问题 
1 章国锡受贿案 受贿罪 浙甬鄞刑初字
[2011] 第 320
号。“全国首
例非法证据排
除案”之法理
研判，作者：
万毅 
1、未办理手续的初查行为取得的
证据未办理传唤手续的审讯笔录
属于瑕疵证据还是非法证据，难以
区分 
2、侦查机关出具情况说明自证取
证行为合法 
2 曾某、陈某交通
肇事案 
交通肇
事罪 
珠公斗提捕字
[2016]第 2032
号文书、珠公
斗 提 捕 字
[2016]第 2034
号文书 
1、 现场勘查笔录、扣押情况没有
见证人签名或者没有扣押清单的
物证属于瑕疵证据还是非法证据，
难以区分。 
2、对于瑕疵证据，侦查机关的补
正常流于形式，导致实物证据难以
排除 
3 王朝抢劫案 抢劫罪 河北王朝案重
审维持原判 13
年，作者：孔
璞 
瑕疵证据的补正与解释易于被法
院采纳，瑕疵证据往往沦为裁量不
排除 
4、 陈灼昊故意杀
人案 
故 意 杀
人罪 
粤高法刑一终
字 [2014] 第
351 号 
1、辩方的调查取证能力有限 2、辩
方提出排除的线索后，一审法院以
不能证明存在非法取证行为为由
而拒绝启动调查程序。3、控方证
明困难，难以达到“确实、充分”
则证明标准。 
5、 谢亚龙受贿案 受贿案 丹 刑 一 初 字
[2012] 第 023
号 
辩方提出刑讯逼供的线索后，法庭
未予采纳并启动调查程序，将证明
责任转移给控方。 
6、 李某、王某盗窃
案 
盗窃案 两个证据规定
实 施 情 况 调
研，作者陈卫
东 
法官对证据的证明力减等适用，转
化为量刑上的疑罪从轻，将证据的
证明力置于高于证据能力的地位，
体现裁量权的滥用。 
7、 吴某、徐某盗窃
案 
盗窃案 珠公斗提捕字
（2016）00205
号文书 
1、侦查机关单方面出具的“情况
说明”自证取证行为合法，并且为
检察机关、人民法院所采纳。2、
非法证据对于定罪的重要性及证
据的真实性成为法官考量是否排
除的关键因素。3、录音录像先审
后录问题 
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 序号 案例名称 案由 案件来源 说明的问题 
8、 陈某、倪某盗窃
案 
盗窃案 珠公斗提捕字
（2016）00171
号 
被告人撞墙，仅凭录音录像难以查
实是因为刑讯还是以自伤诬陷侦
查人员，侦查人员出庭才能对合法
性质疑予以积极回应 
9、 王玉雷故意杀
人案 
故 意 杀
人罪 
最高人民检察
院指导性案例
（检例 27 号）
检察机关在审查逮捕阶段成功排
除非法证据，并引导侦查抓获真
凶，体现检察机关在排除非法证
据、纠正冤假错案方面的积极意
义。 
10、 张高平、张辉叔
侄强奸杀人案 
强 奸
罪 、 故
意 杀 人
罪 
张飚：作一名
坚定地法律信
仰者，作者：
检察日报 
检察机关驻监所检察官一手推动
案件的重审，体现检察环节在排除
非法证据、纠正冤假错案方面的积
极意义。 
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